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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 5th day of August, 1993

Appl i cation of
JEFFREY DEAN SCRAPE

Docket No. 124- EAJA-
SE-11924

for an award of attorney and
expert consultant fees and
rel at ed expenses under the
Equal Access to Justice Act
(EAJA).
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OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe initial decision of
the administrative |law judge granting applicant $2670 in attorney
fees in this matter.' W grant the appeal and vacate the award.

Contrary to the |l aw judge, we find that the Adm nistrator was
substantially justified as that termis used in EAJA and,

therefore, no award may issue.’

'A copy of the law judge's initial decision is attached.

’Pursuant to NTSB Order EA-3884 (1993), applicant filed a
suppl enental request seeking an increased award to reflect our
recent increase of the fee ceiling. See 49 CF. R 821.26 and 58
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The rel evant facts are sinple. On May 23, 1991, the
Adm ni strator issued his order, seeking revocation of applicant's
private pilot certificate for violating 14 CF. R 61.89(a)(1) and
91.9.° The revocation order alleged that, on June 6, 1987, while
operating an aircraft as pilot in conmand, applicant carried a
passenger; at that time, applicant held only a student pil ot
certificate. The Notice of Proposed Certificate Action (NOPCA)
was served on applicant on August 3, 1987. Motion to D sm ss at
2.

For some reason unresolved in the record, the inform
conference applicant requested was not held, and the case was not
pursued until 1991. Follow ng issuance of the order in 1991, it
appears that the Admnistrator invited applicant to an inform
conference, which he chose not to attend.® Significantly,
applicant alleges that he was led to believe by prior FAA counsel
that the case had been closed. The Adm nistrator disagrees,
(..continued)

Federal Register 21543 (April 22, 1993). 1In light of our

di sposition, the supplenental request is noot. W wll note,
however, that the original EAJA application sought recovery for
35.6 hours; the supplenental filing and applicant's reply, seek
recovery for 48 and 48.3 hours, respectively, w thout providing
any supporting docunentation. In addition, applicant's

cal cul ati ons wongly assune that the average of the 1991 and 1992
inflators is applied to the total nunber of hours for both years.
We require a nore specific approach: each year's total fee nust
be cal cul ated separately, using the inflator for that year.

*Section 61.89(a)(1) prohibits a student pilot fromacting
as pilot in conmand of an aircraft that is carrying a passenger
or passengers. Section 91.9 (now 91.13) provided that no person
may operate an aircraft in a careless or reckless manner so as to
endanger the |ife or property of another.

‘Appl i cant appears to di sagree, but resolution of this issue
is not relevant to our disposition.
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arguing that there are no docunents to support this statenent.

The | aw judge di sm ssed the conplaint, on applicant's
noti on, based on the stale conplaint rule, 49 CF.R 821.33.°
The Adm nistrator did not appeal, and this EAJA application
fol | owned.

The | aw judge found applicant qualified and, relying on his
prior decision on the nerits, granted the EAJA application after
finding that the Adm nistrator was not substantially justified in
his conplaint.® The |aw judge stated:

The Judge's Opinion and Order set forth two reasons

that the Stale Conplaint Rule applied to the Adm ni strator
First, the Judge found several reasons that supported

*In short, rule 33 provides that, except in cases where

| ack of qualification is at issue (in which case the rule does
not apply), the Adm nistrator's failure to serve the Notice of
Proposed Certificate Action (NOPCA) on a respondent within 6
mont hs generally will result in dismssal of the conplaint,
unl ess the Adm ni strator can establish good cause for the del ay.
In applying this rule, the allegations of the conplaint are to
be taken as true. 49 C F. R 821.33(b)(1). The purpose of the
rule is to ensure respondents tinely notice of the
Adm nistrator's investigation so that they may have a fair and
equally tinmely opportunity to devel op evidence in their defense.™
Application of US Jet, NTSB Order EA-3817 (1993) at footnote 5.

**To find that the Adm nistrator was substantially

justified, we nust find his position reasonable in fact and | aw,
i.e., the legal theory propounded is reasonable, the facts

al | eged have a reasonable basis in truth, and the facts al | eged
wi |l reasonably support the legal theory." Application of US
Jet, NTSB Order EA-3817 (1993). That the governnent failed to

appeal the | aw judge's dism ssal does not conpel a conclusion
that the prosecution was not substantially justified. Federa
Election Comin v. Rose, 806 F.2d 1081 (D.C. Cir. 1986) (it is not
whet her the government wins or |oses or whether the governnent
appeal s that determ nes whether its position is substantially
justified).
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Applicant's contention that the case was cl osed by the
original attorney some years prior. Second, the Judge held
that even if the case had not been closed, the issuance of
the Notice of Proposed Certificate Action did not grant the
Adm nistrator unlimted time to prosecute, and to hold

ot herwi se woul d subvert the Stale Conplaint Rule's intent as
articulated in Admnistrator v. Stewart, 2 NTSB 140, 1142
[sic] (1974). The Order stated further "the circunstances
strongly suggest the Adm nistrator seeks to use the
exception (to the Stale Conplaint Rule) as a nere procedural
ploy . . . .furthernore the case does not present a |ack of
qualifications issue."

Thus, it is readily deduced fromthe Order that the FAA
was not substantially justified in bringing this enforcenent
action agai nst the Respondent.

We do not agree. As noted, the stale conplaint rule is
intended to ensure that respondents have tinely notice of FAA
i nvestigations so that they may devel op (or preserve) information
in their defense. Thus, by its terns, and as rel evant here,
rule 33 requires dismssal only "where the conplaint states
al | egati ons of offenses which occurred nore than 6 nonths prior
to the Adm nistrator's advising respondent as to reasons for
proposed action.” In this case, that advice (notice) was given
within the 6-nonth period, and we do not espouse the |aw judge's

extension of the rule to any case where the Administrator's

prosecution, for whatever reason, has been del ayed.’

‘"W have, in certain cases, agreed that conplaints should be

di sm ssed even if they do not run afoul of the stale conplaint
rule but the delay has prejudiced a respondent's ability to
defend. See, e.qg., Admnistrator v. Wells, NISB Order EA-3424
(1991); and Adm nistrator v. Shrader, NTSB Order EA-3018 (1989).
Al t hough applicant clainms prejudice, he fails to show any. W
do not share applicant's view that, in effect, his carrying on
with his |ife without aviation incident, as well as general
"fairness" concerns, should preclude the Adm nistrator fromthis
del ayed prosecution. In any case, whether they should does not
control the EAJA anal ysis.
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Furthernore, the stale conplaint rule does not allow
di sm ssal -- and does not even apply -- in cases where | ack of
qualification is an issue (relying on the allegations in the
conplaint as if true, see footnote 4, supra). Lack of
qualification is squarely in issue when a student pilot carries a

passenger. See, e.d., Admnistrator v. Marsalko, 1 NTSB 893

(1970) ("This Board, and the G vil Aeronautics Board before it,
have traditionally viewed the action of a student pilot carrying
a passenger as a serious offense which warrants revocation.").?®
Finally, in response to applicant's other contentions, we
note that his obtaining an upgraded certificate after the
I nci dent but before the order is typical, and is not grounds to
find the conplaint insufficient. The conplaint nore than
adequat el y apprised applicant of the issues. It should be
axiomatic that a student pilot should not risk carrying
passengers and it should al so be obvious that doing so raises
serious concerns about the pilot's judgnent, responsibility, and

wi |l lingness to conply with other regulations, i.e., his

qualifications.® Accordingly, we find that the Administrator was

*That the Board will normally reduce the sanction to a 6-
nmont h suspensi on upon a showi ng by a respondent that he has
pursued his interest in aviation, denonstrated an increased |evel
of qualification, and received a private pilot |license, see
Adm nistrator v. Crabtree, 1 NISB 1186 (1971), detracts sonmewhat
fromthe Admnistrator's policy of seeking revocation, but this
does not nerit finding that, overall, the Adm nistrator was not
substantially justified in pursuing the matter.

W note that there is no indication that, in response to
t he NOPCA, applicant offered any mtigating circunstances for his
action.
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reasonable in law in pursuing the conplaint.

The record, as made, al so supports a conclusion that the
Adm ni strator acted reasonably in fact. He indicates reliance,
which we find reasonable, on the case nonitoring systemin place
(which the unrebutted evidence indicates requires, in part, that
any closing of the file be reflected in some witten docunent and
that various conputer entries be made). He could |ocate no such
docunent or entry. Therefore, it was not unreasonable, in our
view, that he chose not to rely on applicant's claimof oral
notification of the closing of the case.

Mor eover, applicant does not argue that the substance of the
conplaint -- piloting an aircraft with a passenger aboard prior
to obtaining an appropriate certificate -- is untrue, nor does it
appear he offered the Admi nistrator any reason to doubt the truth
of the allegation.

Havi ng found the Administrator's position reasonable in |aw
and in fact, and it being clear that the facts will support the

| egal theory, there nmay be no EAJA award.

ACCORDI NG&Y, | T IS ORDERED THAT:
1. The Adm nistrator's appeal is granted;
2. The initial decision is vacated; and
3. The EAJA application is dism ssed.
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.



